on-shift examinations were made because the highwall "on each end of
the accident scene was obsiously hazardous and the conditions were not
recorded in the record book".     In support of this specification petitioner
relies on the testimony of the inspector as well as  the notation made
on his  "narrative statement" recorded at  the time that he issued  the
citation  (exhibit P-3),  indicating that  "The on shift record books showed
o.k,  in all highwalls,  and at the scene of the accident and at another
pit loose material was present".     The book was not produced at  the hearing,
nor were any entries for the previous days mentioned,

Mr.   Ellison is no longer employed by the respondent and neither
party apparently made any attempts to  take his  deposition.     However,
second shift foreman Marcum testified that when he and Mr.   Ellison were
in the pit some ten minutes prior to the rock fall they observed no
hazardous conditions.    Although Mr, Marcum did not know whether the brief
visit to the pit constituted Mr.  Ellison's onshift examination,   general
manager Shackelford and superintendent Huddleston testified that  they
too were in the pit the morning of the accident,  visually observed
the highwall, and saw no hazardous conditions present.

Respondent does not argue or assert that  the rather cursory view
of the highwall by Mr,   Ellison and Mr.  Marcum while driving by the pit
area in a truck during the end of the first shift and immediately before
the wall collapsed constituted the inspection required by section  77.1713,
Inspector Spurlock's accident  investigation report   (pg.   2)  Indicates
that the accident victim reported for work at the pit  in question at  7:00
a.m.  on the day of the accident, and    the pit was under foreman Ellison's
supervision.    The report also reflects that Mr.   Ellison made an examination
of the working areas of the pit and then assigned the workmen to their
normal duties.    Mr.  Ellison entered the pit again at approximately 3:00 p.m.
with second shift foreman Marcum,  observed the work that had been performed
by the accident victim at the base of the highwall,  and left  the area.
Shortly    thereafter    another individual dlscoverd that a portion of the
highwall had fallen on the cab of the drill and that the accident victim
had been crushed by the falling material.

Inspector Spurlock conceded that he did not know what foreman Ellison
may have observed during his shift,  and as previously noted,  Mr.   Ellison
did not testify, and petitioner did not take his deposition.     Since
Inspector Spurlock had absolutely no way of knowing what Mr.   Ellison
may have observed when he noted the highwall conditions as  "okay",   I cannot
conclude that Mr.   Spurlock is in any better position to conclude that
the conditions were in fact hazardous and that Mr.   Ellison's failure
to observe and record these purported hazardous conditions  constituted
a violation of section 77.1713.     It seems to me before anyone can conclude
that the respondent failed to accomplish its required on-shift examination
in a "competent" manner because of some failure on its part to discover
and record any asserted "hazardous conditions" which may be present it
must first be established  through competent credible evidence that such
hazardous conditions existed and were readily obvious  tq the certified
person making the examination.

1074 he did not view the highwall in question prior to the fall,  had no
